
 
 

 

 

December 6, 2021 

  

  

The Honorable Chiquita Brooks-LaSure    The Honorable Janet Yellen 

Administrator       Secretary  

Centers for Medicare & Medicaid Services   Department of the Treasury  

Department of Health and Human Services  

 

The Honorable Kiran Ahuja 

Director 

Office of Personnel Management 

 

Submitted electronically to: http://www.regulations.gov  

 

Re: CMS-9908-IFC; Requirements Related to Surprise Billing; Part II.  

 

Dear Administrator Brooks-LaSure, Secretary Yellen and Director Ahuja: 

 

On behalf of the Premier healthcare alliance serving approximately 4,400 hospitals and health systems, 

hundreds of thousands of clinicians and 225,000 other provider organizations, we appreciate the 

opportunity to submit comments on the surprise billing interim final rules. With integrated data and 

analytics, collaboratives, supply chain solutions, and consulting and other services, Premier enables 

better care and outcomes at a lower cost. Premier plays a critical role in the rapidly evolving healthcare 

industry, collaborating with members to co-develop long-term innovations that reinvent and improve the 

way care is delivered to patients nationwide. Premier maintains the nation's most comprehensive 

repository of hospital clinical, financial and operational information and operates one of the leading 

healthcare purchasing networks. Our comments primarily reflect the concerns of our hospitals and health 

systems, their employed physicians and independent physicians aligned with them. 

 

Premier supported the passage of the No Surprises Act as a solution to protect Americans from 

unexpected medical bills. We continue to believe that patients should be held financially harmless when 

they unknowingly receive care from an out-of-network provider, particularly during a medical emergency. 

We appreciate that both the surprise billing legislation and these interim final rules provide opportunities 

for payers and providers to negotiate mutually agreeable solutions when out-of-network charges occur. 

 

Premier and our members are at the forefront of implementing and advocating for the movement to value-

based payment models. These models depend on providers and payers working collaboratively to drive 

higher quality, more cost-effective healthcare. When providers and payers work together to control 

the total cost of care, patients are less likely to face unexpected medical costs. These initial interim 

final rules provide a meaningful step towards patient protections. However, we are concerned by the 

Independent Dispute Resolution (IDR) process outlined in the regulations. In particular, the IDR process 

presumes that the qualifying payment amount (QPA) is the de facto benchmark payment rate. We do not 

believe that this posture aligns with Congressional intent, nor does it adequately account for value-based 

arrangements, which may result in payment rates that fail to appropriately reimburse providers and 

facilities for the cost of care. Relying on the QPA encourages insurers to default to the median 

contracted rate rather than working with providers to develop new value-based payment 

arrangements. Below we offer comments on the interim final rule policies and highlight opportunities to 

continue to strengthen the movement to value within the surprise billing regulations. 
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FEDERAL INDEPENDENT DISPUTE RESOLUTION PROCESS 

 
The No Surprises Act both financially shields consumers from the outcomes of payer-provider payment 

disputes by creating a structured negotiation and dispute resolution framework. The statute and these 

interim final rules codify a process by which the provider or facility and the payer may engage in 

negotiations to determine the total out-of-network payment amount. If parties fail to reach an agreement 

through open negotiation, they may initiate the Federal IDR process.  

Open Negotiation 

 

The interim final rules allow for an open negotiation period, which may be initiated by any party during the 

30-business day period beginning the day that initial payment or notice of denial is received. The party 

initiating the open negotiation must provide written notice to the other party of its intent to negotiate, 

referred to as an open negotiation notice. The notice must identify the items and services subject to 

negotiation, the date the services were furnished, the service code, the initial payment amount or notice 

of denial, and contact information. The information may be provided electronically so long as the issuer 

has a good faith belief that an electronic notice is readily accessible and makes a paper notice available 

free of charge upon request. 

Premier strongly supports the interim final rules’ allowance of an open negotiation period, during which 

providers, facilities and payers may work together to find payment solutions that appropriately fund high-

quality, cost-effective care. However, we believe that allowing payers to initiate an open negotiation 

period may be incongruent with the intention of statute and previously promulgated interim final rules. The 

No Surprises Act requires that plans and issuers make an “initial payment” (or notice of denial) no later 

than 30 calendar days after the bill for services is transmitted by the provider or facility. While the 

Departments did not establish minimum standards for the initial payment amount in rulemaking, the 

Departments have been clear that the initial payment amount is interpreted as the intended payment in 

full, rather than a payment installment or an initial offer before negotiations. 

Plans and issuers transmitting initial payments or denials that are considered payment in full, consistent 

with the Departments expectations, should have no reason to initiate further negotiation with providers. 

Furthermore, allowing payers to initiate open negotiation serves only to incentivize attempts to claw back 

payments through the formal negotiation process.  

 

Initiating the Federal IDR Process 

 

The interim final rules specify that after open negotiation ends, if no agreement is reached between the 

parties, then either party may initiate the Federal IDR process during the four-day period following the 

close of the negotiation period. The initiating party must submit a notice to the other party and to the 

Departments through the Federal IDR portal. 

 

As stated above, the Departments have indicated that the payer’s initial payment to the provider or facility 

should represent what the payer considers to be payment in full. Allowing payers to initiate a Federal IDR 

process may worsen an unbalanced distribution of negotiating power that is antithetical to the 

collaborative payer-provider relationships needed to drive the movement to value. Plans and issuers 

already enter the negotiation with a degree of leverage as the entity issuing the payment amount. 

Whereas providers or facilities may initiate an open negotiation period and/or Federal IDR process in 

order to seek appropriate payment amounts when initial payments are insufficient to cover the cost of 

care, plans or issuers may only use the open negotiation period and Federal IDR process to lower the 

total payment amount below the initial payment amount. Furthermore, as discussed in detail below, 
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Federal IDR entity determinations rely heavily on the qualifying payment amount (QPA), the methodology 

for which omits certain important factors and incorporates others that will result in a QPA for many items 

or services that is not representative of contracted rates. Premier urges the Departments to prohibit 

payers from initiating the Federal IDR process, as the payers’ initial payment is intended to 

represent the most appropriate rate for full payment for billed items and services. 

 

Federal IDR Determinations 

 

The Departments specify that each party must submit to the certified IDR entity an offer for a payment 
amount, expressed as both a dollar amount and as a percentage of the qualifying payment amount (QPA) 
for consideration in arbitration, along with identifying and contextual information discussed in greater 
detail below. The certified IDR entity must select one of the offers within 30 business days of IDR entity 
selection. IDR entities are required to choose the offer closest to the QPA, unless other credible 
information suggests the QPA is materially different from the appropriate payment amount. Decisions are 
binding on both parties. Payment is due within 30 calendar days after determination, and determination 
results (payment amounts, identities of parties, etc.) must be posted quarterly on a public website. 
 

Qualifying Payment Amount (QPA) in Payment Amount Determinations 

 

As stated above, the interim final rules establish a presumption that the QPA is the appropriate payment 

amount unless other factors suggest it is materially different from the appropriate payment. This in effect 

establishes the QPA as a benchmark payment rate. Under this legal presumption, a certified IDR entity 

must first consider the QPA as the appropriate, or benchmark, payment rate. Second, the certified IDR 

entity must examine available information described in the list of other factors specified in statute to 

determine whether the information is credible and that it suggests that the QPA is materially different from 

the appropriate payment amount for the item or service. This interpretation is not supported by either the 

language of the statute or by the legislative history of the No Surprises Act.  

 

Section 2799A-1(c)(5)(A)(i) of the Public Health Service Act, and the parallel provisions added to the 

Employee Retirement Income Security Act of 19741 and the Internal Revenue Code of 19862, clearly 

require the certified IDR entity involved to consider available information from different sources. Those 

sources include the QPA as well as numerous other sources, such as the following:  

• The level of training, experience, quality and outcomes of the provider or facility. 

• The market share held by the provider, facility, or plan within the geographic region in which the 

item or service was provided. 

• The acuity of the individual, or the complexity of furnishing the item or service to the individual. 

• The teaching status, case mix, and scope of services of the facility furnishing the item or service. 

• Demonstration of good faith efforts (or lack thereof) made by the provider or facility or the plan to 

enter into network agreements with each other during the previous 4 plan years.3 

The statute indicates that information from all these sources must be taken into account. This is clearly 

demonstrated by the language “shall consider” in the matter preceding subclause (I) of that section and 

the conjunction “and” at the end of that subclause (I). There is no language in this provision, or any 

related provision, that indicates Congress intended the certified IDR entity to assign any priority to any 

particular type of information acquired from any of the listed sources. Certainly, there is no language that 

establishes, or that permits the establishment of, any presumption that any of the sources of information, 

such as the relevant QPA, is presumed to be the correct or default standard to apply.   

 
1 See section 716(c)(5)(A)(i) of the Employee Retirement Income Security Act of 1974. 
2 See section 9816(c)(5)(A)(i) of the Internal Revenue Code of 1986. 
3 See e.g., section 2799A-1(c)(5)(A)(ii) of the Public Health Service Act. 
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Where Congress intends to impose or permit a legal presumption, it does so in statute. For example, 

section 4221 of the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1401) establishes 

procedures for the resolution of disputes between employers and plan sponsors of multiemployer plans; 

included in that statute are congressionally mandated rebuttable presumptions for the accuracy of plan 

determinations for use in arbitration proceedings of these disputes. The Public Health Service Act and the 

Internal Revenue Code of 1986 also contain many provisions that specify when legal presumptions are 

required. By contrast, there is no such language in the statutory provisions that establish the IDR process. 

Nor is there any language specifying that any particular weight or priority is to be accorded to any of the 

various factors. Again, where Congress seeks to impose a priority in the factors to be applied to a 

particular policy, it so indicates in the statute itself.4 The interpretation in the IFC that the statutory 

language of this provision requires or permits the QPA to be presumed as the correct or default payment 

rate is inconsistent with the language of the statute, and there is no expression of congressional intent to 

support it. 

Passage of the No Surprises Act was a multi-year effort that involved considerable deliberation and major 

policy changes before the Act was enacted by Congress. One policy approach that Congress deliberated 

for the payment dispute resolution process was to use a benchmark rate or a combination of a 

benchmark rate and an independent resolution process. Congress abandoned use of the benchmark rate 

as a policy to resolve disputes in favor of the independent dispute resolution process it ultimately enacted.  

It preferred an open negotiation process followed, if necessary, by an independent resolution process, to 

resolve disputes between insurers and providers. Congress was concerned that a benchmark rate may 

incentivize insurers and plans to establish payment rates that are artificially low; such a trend would result 

in more narrow networks and could severely impact patient access to care. The presumption established 

in the IFC (i.e., that the QPA is presumed to be the default payment rate unless credible information from 

other sources of information requires adjustment to the QPA) establishes in rulemaking the very policy 

that Congress is on record as having rejected.   

The QPA is intended to reflect the median of the contracted rates recognized by the plan or issuer. The 

methodology for calculating the QPA, however, as set out in “Requirements Related to Surprise Billing; 

Part I” (86 FR 36872) omits certain important factors and incorporates others that will result in a QPA for 

many items or services that is not representative of contracted rates. For example, rates paid under single 

case agreements are excluded from the QPA calculation. The Departments acknowledge, and we agree, 

that services provided at a facility under a single case agreement should be considered in-network 

services as these agreements effectively extend the plans’ network under special circumstances. Yet, 

those amounts are excluded from the QPA effectively driving those rates downward. Likewise, facility 

costs associated with teaching hospitals are not incorporated in the QPAs.  

The QPA methodology also requires the incorporation of value-based arrangements and their “underlying 

fee schedules,” introducing further distortions to the QPAs. The Departments require that QPA 

calculations include rates derived from value-based arrangements such as capitated arrangements, 

shared savings arrangements and bundled payments. They assert that value-based arrangements use 

underlying fee-for-service schedules and require that this information be included in the QPA calculation 

to ensure that arrangements that pay for value over volume are reflected in the QPA. The rule also 

excludes from the QPA retrospective payment adjustments such as shared savings payments and quality 

bonuses paid to providers.  

This approach does not recognize the nature of value-based arrangements and ultimately discourages 

the movement to value. First, while early value-based arrangements were based on an underlying fee 

schedule, more recent arrangements use agreed upon budgets updated based on patient risk profiles 

and healthcare spending trends. By requiring the inclusion of underlying fee-for-service schedules, the 

 
4 See e.g., section 1886(h)(4)(H)(vi) of the Social Security Act (42 U.S.C. 1395ww(h)(4)(H)(vi)) that imposes priorities 
for the redistribution of residency slots after a teaching hospital closes to teaching hospitals located in certain areas. 
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Departments increase the burden involved in moving to value-based arrangements. Second, the inclusion 

of underlying fee schedules for value-based arrangements will artificially lower the QPA. The value-based 

arrangements that use an underlying fee schedule typically include significant discounts on payment, with 

the opportunity to earn retrospective payment adjustments based on cost and quality performance. We 

understand that it is not feasible to include retrospective payment adjustments as these payments occur 

long after the services are rendered. However, exclusion of this information artificially lowers the payment 

amount for the purposes of the QPA. 

Together those factors are likely to result in QPAs that are not the most appropriate payment amount. In 

anticipation of these very types of concerns, Congress specified that other considerations are required to 

be taken into account when resolving payment disputes.   

We urge that the Departments eliminate the presumption that the QPA is the correct or default 

payment amount and instead instruct certified IDR entities (1) to consider all sources of 

information described in the statute and (2) not to apply any priority or presumption with respect 

to the QPA or any other factor. We believe that our recommendation both aligns with Congressional 

intent in the No Surprises Act and promotes appropriate payment and a collaborative environment 

conducive to promoting quality and value in healthcare. 

CONSUMER PROTECTIONS FOR SELF-PAY AND UNINSURED PATIENTS 

 
Good Faith Estimates for Uninsured and Self-Pay Patients  
 
The No Surprises Act requires providers and facilities to inquire about health insurance status and 

whether patients will file claims for services through their health plan. If requested, or if items or services 

are scheduled, the provider or facility must provide a good faith estimate of charges, including items or 

services provided by other providers/facilities. The good faith estimate must contain an itemized list of 

items and services (grouped by provider/facility), applicable diagnosis codes, expected service codes, 

charges, and other information identifying patient and providers. 

Timeframes for Developing and Communicating Good Faith Estimates 

The interim final rules establish specific timeframes for developing good faith estimates and sharing 

relevant information with other providers/facilities and patients. The convening provider or facility must 

contact all co-providers and co-facilities to request they submit all information relevant to the development 

of the good faith estimate no later than 1 business day after an appointment is scheduled or a request is 

made. Additionally, the good faith estimate must be provided to the patient within the following 

timeframes: 

• No later than 1 business day after the date of scheduling when a primary item or service is 

scheduled at least 3 business days before the date of furnishing; 

• No later than 3 business days after the date of scheduling when a primary item or service is 

scheduled at least 10 business days before the date of furnishing; and 

• No later than 3 business days after the date of the request when a good faith estimate is 

requested. 

Furthermore, any changes in scope of the information in the good faith estimate (e.g., changes in 

expected charges) or in the providers/facilities represented therein require the development of a new 

good faith estimate, which must be communicated to the patient no later than 1 business day before the 

scheduled care. If there is a change in an expected provider/facility that occurs less than 1 business day 

before the scheduled appointment, the replacement provider/facility must accept the provided good faith 

estimate as its own. HHS seeks comment on whether this policy may have unintended consequences, 

such as delays in care should providers refuse to serve as replacements. 
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Implementation of the good faith estimate process created by these interim final rules will impose 

significant additional burden on providers. In order to comply with required timeframes above, providers 

and facilities will likely need to invest in technology and new administrative processes to facilitate highly 

efficient communication among convening and co-providers/co-facilities and patients. Queries and 

responses regarding costs of items and services will need to be nearly instantaneous in order to generate 

and share good faith estimates with patients within 1 business day after the date of scheduling, as is 

required when an appointment is scheduled 3-9 business days in advance. 

Premier recommends allowing additional flexibility in the required timelines for providing good 

faith estimates, particularly when a patient has not requested one.  

 

Provider-Patient Dispute Resolution 
 
As required by the No Surprises Act, the interim final rules establish a patient-provider dispute resolution 

process to determine a payment amount when an uninsured or self-pay individual is billed an amount 

substantially in excess of the good faith estimate. HHS defines “substantially in excess” as the billed 

charges being at least $400 higher than the good faith estimate for any provider or facility listed. The 

patient must initiate the patient-provider dispute resolution process within 120 calendar days of receipt the 

bill. Selected Dispute Resolution (SDR) entities will make payment determinations under the patient-

provider dispute resolution process, and individuals will be charged an administrative fee which is 

ultimately paid by the non-prevailing party.  

As part of SDR entity review, the provider or facility must submit a copy of the good faith estimate, a copy 
of the billed charges, and any documentation showing that the difference between the billed and expected 
charges reflects the cost of medically necessary care and is based on unforeseen circumstances that 
could not have reasonable been anticipated when the good faith estimate was provided. Notably, if the 
SDR entity determines that the information submitted by the provider or facility does satisfy the criteria for 
costs and unforeseen circumstances, the SDR entity must select as the amount payable the lesser of 
the billed charge or the QPA for the item(s)/service(s) calculated from rates reflected in an independent 
database. 
 
HHS acknowledges that notwithstanding a finding by the SDR entity that the provider or facility provided 
credible information to satisfy the criteria, the amount payable may still be less than the billed amount. It 
also recognizes that this policy could serve as an incentive for uninsured individuals to initiate the dispute 
resolution process. Premier urges HHS to closely monitor for adverse impacts on providers driven by the 
incentives that this policy creates, including potential increases in uncompensated and charity care 
among hospitals and health systems. 
 

OPPORTUNITIES FOR FURTHER FEDERAL GUIDANCE 
 

The Departments note that additional rulemaking and guidance are forthcoming to implement and 

harmonize consumer protections created under the No Surprises Act. The Departments have agreed with 

stakeholders that compliance with certain statutory provisions, such as reporting requirements for 

pharmacy benefits and prescription drug costs and the requirement that plans and issuers provide an 

advanced explanation of benefits, is not feasible by January 1, 2022. In addition to the enforcement 

discretion that the Departments have already afforded, we recommend that the Departments publish 

additional guidance and commit to providing targeted technical assistance as providers, facilities and 

payers as they plan for implementation. Together with the constellation of applicable state laws, providers 

and payers face a complex landscape that may cause confusion and unintentional noncompliance. We 

urge the Departments to be responsive to stakeholder feedback and comments on these interim final 

rules before making determinations about enforcement timelines. 
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CONCLUSION 
 

In closing, the Premier healthcare alliance appreciates the opportunity to submit these comments on 

the Surprise Billing interim final rule. If you have any questions regarding our comments or need more 

information, please contact Aisha Pittman, vice president, policy, at aisha_pittman@premierinc.com or 

202.879.8013. 

 

 

 

Sincerely,  

  

   

 

Blair Childs  

Senior Vice President, Public Affairs  

Premier healthcare alliance  
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